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DECISION 

DEL CASTILLO, J.: 

This is an appeal from the September 25, 2012 Decision1 of the Court of 
Appeals (CA) in CA-G.R. CR-HC No. 05010 affirming with modification the 
December 9, 2010 Consolidated Judgment2 of the Regional Trial Court (RTC), 
Branch 9, La Trinidad, Benguet, finding appellant Noel Bejimy Romero guilty of 
seven counts of rape. 

Factual Antecedents 

On February 19, 2007, appellant was charged before the RTC of La 
Trinidad, Benguet, with seven counts of statutory rape under seven separate 
Intonnations, viz.: /~' 

Per rattle dated October 18, 2017 vice Justice Frands H. Jardde7.a who re.cust':d due to prior participation <,lS 
Solicitor General. · 
CA ro/!o, pp. 148·185; penned by Associate Justice Amy C. Lazaro-Javier and concum~d in by Associate 
Justices Mariflor P. Punz<1lan-Castillo and Edwin D. Sorongon. 

2 Records (Criminal Case No. 07-CR-6765). pp. 205-221; penned by Judge Francis A Buliyat, S:-. 
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Criminal Case No. 07-CR-6765 

That sometime in the first week of October. 2001, x x x Province of 
Benguet, Philippines, and \Vithin the jurisdiction of this Honorable Court, the 
above-named accused, did then an~! there willfully, unlawfully and feloniously 
have carnal knowledge of "AM,"3 a minor being six (6) years and eleven (11) 
months of age at the time of the commission of the crime, to her damage and 
prejudice. 

CONTRARY TO LA W.4 

Criminal Case No. 07-CR-6766 

That sometime in the seGond week of October, 2001, xx x Province of 
Bcnguet, Philippines, and within the jurisdiction of this Honorable Court, the 
above-named accused, did then and there willfully, unlawfully and feloniously 
haw carnal knowledge of "AAA," a minor being six (6) yeru·s and eleven (11) 
months of age at the time of the commission of the crime, to her damage and 
pr~iudice. 

CONTRARY TO LAW.5 

Criminal Case No. 07-CR-6767 

That sometime in the month of September, 2001, x x x Pro vi.nee of 
Benguet, Philippines, and "Within the jurisdiction of tl1is Honorable Court, the 
above-muned accused, did then and there willfully, unla,w:fully and feloniously 
have carnal k..11owJedge of "BBB," a minor being seven (7) years and eleven (l 1) 
months of age at the time of the commission of the crin1e, to her damage and 
prejudice. 

CON1RARYTOLAW~,,,¢ 

"The identity of the victim or any informatioo which could e~tablish or compromise her identity, as well as 
those of her immediate family or hou~eholci members, ~hall be withheld pursuant to Republic Act No. 7610, 
An Ar;t Providing for Stronger Deterrence And Special Protection Against C::hilr.l Abuse, Exploitation And 
Discrimination, And for Other Purposes; Republic Act No. 9262, An Act Defining. Violence Against 
Women And Their Children, Providing For Protective Mea::iUres For Victims, Prescribing Penalties 
Therefor, And for Othel' Purposes; and s,~ct!on t;Q of A..M. No. QiJ.JO.! I-SC, knovm as the Rule on 
Vi9ience against Women an<l Their Children, effective November 5, 2G04.'' f>eople v. Dumadag, G.R. 
No.176740, June 22, 2011, 652 SCRA 535, 513-539. 
Recorcl.c; (Criminal Case No. 07-CR-6765), p. 1. 
Recordo; (Criminal Case No, 07-CR-6766), p. l. 
Records (Criminal Case No. 07-CR-6767). p, l. 
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Criminal Case No. 07-CR-6768 

That sometime in the month of September, 2001, x x x Province of 
Benguet, Philippines, and within the jurisdiction of this Honorable Court, the 
above~named accused, did then and there willfully, unlawfully and feloniously 
have camal knowledge of ''CCC," a minor being seven (7) years and ten (10) 
months of age at the time of the commission of the crime, to her damage and 
prejudice. 

CONTRARY TO LA W.7 

Criminal Case No. 07-CR-6769 

Thiit sometime in the second week of October, 2001, x x x Province of 
Benguet, Philippines, and within the jurisdiction of this Honorable Court, the 
above-named accused, did then and there willfully, unlawfully and feloniously 
have carnal knowledge of"CCC," a minor being seven (7) years and eleven (11) 
months of age at the time of the COl!llT'..ission of the crime, to her damage and 
prejudice. 

CONTRARY TO LAW.8 

Criminal Case No. 07-CR-6770 

That sometin1e in the last week of October, 2001, x x x Province of 
Benguet, Philippines, and within the jurisdiction of this Honorable Court, the 
above-named accused, did then and there willfully, unlav\lfully and feloniously 
have carnal knowledge of "CCC," a minor being seven (7) years and eleven (11) 
months of age at the time of the commission of the crime, to her damage and 
prejudice. 

CONTRARY TO LA W.9 

Criminal Case No. 07-CR-6771 

7 

g 

9 

That sometime in the first week of October, 2001, x x x Province of 
Bengue:t, Philippines, and within the jurisdiction of this Honorable Court, the 
above-named accused, did then and there willfully, unlawfully and feloniously 
have carnal knowledge of "CCC," a minor being seven (7) years and elev1.~n ( 11) 
months of age at the time of the commission of the crime, to her damage and 

prejudice./#"# . 

Records (Criminal Case No. 07-CR-6768), p. i. 
Records (Criminal Case No. 07-CR-6769), p. ! . 
Records (Criminal Case No. 07-CR-6770), p. 1. 
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CONTRARY TO LAW. 10 

On 1\1ay 8, 2007, appellant was arraigned in all the seven Informations and 
pleaded not guilty. The cases were consolidated and tried jointly. 

Criminal ~ase No. 07-CR-6765 

"AAA'' first met appellant who was the helper of her cousin ''CCC's" 
father at "CCC's" house when she went there to play. In the first week of October 
2001 while at "CCC's" house, appellant made "AAA'' lie on a sofa. He undressed 
her, applied cooking oil on her vagina and on his penis, and then mbbed his penis 
against her vagina for some time. He then pulled "CCC" to the sofa and again 
placed cooking oil on his penis and on "CCC's" vagina. "AAA" saw this because 
she was just a meter away from them. Appellant warned "AAA" and ''CCC'' not 
to tell anyone of what transpired otherwise he wou]d kill them and their families. 

C[imi!:!.:::iJ CClse No. 07-CR-676q 

Sometime in the second or third week of October 2001, while "AAA" and 
"CCC' were piaying at the latter's house, appellant again puiled them to a sofa. 
\Vhen appellant ~vent to the kitchen, "AAA" and "CCC" tried to run away but 
appellant caught them at the living room. He forced ''AAA" to lie on the sofa, 
pulled down her pants and pa..rities to her ankle, and applied cooking oil on his 
penis and her vagina. Appellant mbbed his penis on "AA.A's vagina. She felt 
pain. 111ereafter, appellant likewise pulled "CCC" to the sofa, brought dmvn the 
latter's pants, and mbbed his penis against her vagina. After threatening them, 
appellarit wore his pants and 'J\lent out of the house. 

Criminal Case No'. 07-CR-6767 
--·---~ .... -·...... . ~ 

"BBB~' is also a cousin of "CCC" and "A.AA". In the first week of 
September. 2001, while she and ·"CCC' were inside the latter's house. appellant 
suddenly ·pulled them to the sofa in the living room. Appellant laid '·'CCC'' on the 
sofa, applied cooking oil on her. vagina. and his penis; and tried to insert his penis 
into "CCC's" vagina. Thereafter, appellant tun1ed to "·BBB." He made her Lie on 
the sofa, lifted her skirt, pulled dmvn her panties, his pants and brief, and tried to 
in~ert his penis into her vagina, Unsuccessful, he just bmshed or mbbed his penis 
against her vagina. "BBB" felt pain in her vagina. Appellant immediately stood 
up; fixed his·ciothes and ran away upon seeing the arrival of "BBB's" cousins. 

"DOD" and "EEE.". ~BB" toid her cousins that they were sexually molest·ed~ ~ 

:u Rcu;d:; (C,·iminaf Ca~e No. 07-CR-:in 1). p. l. 
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appellant but wan1ed them not to tell anybody because if they do appellant would 
kill them. 

Criminal Case No. 07-CR-67~8 

'"CCC" knew appellant because he was the helper of her father and lived 
with them in their house. In the first week of September 2001, while she and her 
cousin "BBB" were playing inside their house, appellant closed all the windows 
and doors, made her lie on the sofa, lowered her pant5 and underwear down to her 
ankle, and put cooking oil on his penis and on her vagina. "BBB" saw appellant's 
penis penetrating ''CCC's" vagina. When appellant saw "CCC's" two sisters 
"DDD" and "EEE" arrive, he went out of the house. 

Criminal Case No. 07-CR-6769 

In the second week of October 2001, appellant laid ''CCC" on the kitchen 
tab]e, removed her pant5~ put cooking oil on his penis and her vagina and tried to 
penetrate it but was unsuccessful. 

Criminal Case No. 07-CR-6770 

In the last week of October 2001, while "CCC" was sleeping in her sister's 
bedroom, appellant came and removed her clothes, mounted her and tried to insert 
his penis but he failed, albeit she felt his big penis. "CCC" did not tell her father of 
what happened because of appellant's threat. 

Criminal Case No. 07-CR-6771 

Sometime in the first week of October 2001 ~d while inside •'CCC's" 
house, appellant laid "CCC" on the s<;>fa, put cooking oil on her vagina and his 
penis. He tried to insert his penis into her vagina but failed. Thereafter, appellant 
went outside. HCCC" did not tell anyone about the incident because of appellant's 
threat to kill her and her family. 

"AAA,'' ''BBB" and "CCC" were physically examined by Dra. Bernadette 
Valdez (Dra. Valdez). 'D1e result of her exarnination which was reduced into 
writing11 shows no evident injury at the time of her examination though her 
medical evaluation does not exclude possible sexual abuse. ~, 

---------~----

11 Exhibit "A." records (Criminal Case No. 07-CR-6765), p. 5. 
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AppeUant denied the accusations against him claiming that he was not in 
the house of "CCC" when the alleged incidents happened in 200 l. 

Ruling of the Regional Trial Court 

After trial, the RTC rendered on December 9, 2010 its Consolidated 
Judgment finding appellant guilty beyond reasonable doubt of seven counts of 
rape and sentencing him to suffer t11e penalty of reel us ion perpetua for each count. 
He was also ordered to pay the amount of PS0,000.00 as civil indemnity and 
another PS0,000.00 as moral damages for each crime. 

Ruling of the Court of Appeals 

The CA, in its Decision dated September 25, 2012, affinned with 
modifications the RTC Consolidated Judgment in this wise: 

ACCORDINGLY, the Consolidated Judgment dated December 9, 
2010 is AFFIRMED with MODIFICATION, as follows: 

1. pronouncing appellant Noel Bejim y Romero guilty of 
qualified rape in Criminal Case Nos. 07-CR-67-65 and 07-CR-
67-66 and liable for Php75,000.00 as civil indemnity, 
Php75,000.00 as moral damages and Php30,000.00 as 
exemplary damages for each count; 

2. pronouncing appellant Noel Bejim y Romero guilty of statutory 
rape in Criminal Case ·No. 07-CR-67-67 and liable for 
Php75,000.00 as civil indemnity. Php75,000.00 as moral 
damages and Php30,000.00 as exemplary damages; and, 

3. pronouncing appellant Noel B~jim y Romero guilty of statutory 
rape in Criminal Case Nos. 07-[CR]-67-68, 07-[CR]-67-69, 07-
[CR]-67-70, and 07-[CR]-67-7 l and liable for Php75,000.00 as 
civil indemnity, Php75,000.00 as moral [damages] and 
Php30,000.00 as exemplary damages for each count. 

In Criminal Case No:->. 07-CR-67-65 and 07-CR-67-66 appellant 
shall not be qualified for parole. 

SO ORDERED. 12 

Appellant interposed before this Court the present r~e adopting the 
same argument he raised in his brief before the CA, viz.:~«~ 

12 CA rollo, pp. 184-185. 
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The court a quo gravely erred in finding the accused-appellant 
guilty of the crime of rape despite the prosecution's failure to prove his 
guilt beyond reasonable doubt. 1 

In support of his argument, appellant impugns the victims' credibilities by 
capitalizing on the alleged inconsistencies in their open court testimonies; their 
failure to shout for help during the alleged incidents; the belated filing of their 
complaints; and, the medical finding of no evident injury during their examination. 

Our Ruling 

The appeal lacks merit. 

The inconsistency pointed out by appellant as to whether "AAA" was alone 
or with "BBB" during the alleged incident on the first week of October 200 l 
refers merely to inconsequential matter that will not affect the determination of 
whether appellant is innocent of the crime charged or not. "[D]iscrepancies 
refening only to minor details and not to the cen1ral fact of the crime do not affect 
the veracity or detract from the credibility of a witness' declaration x x x."14 

Respecting the alleged inconsistency on whether appellant's penis touched 
'~AAA's" vagina or not, the same has been cladfied by "AAA" herself 15 "AAA" 
stated that appellant's penis indeed brushed her vagina. As held in Dizon v. 
People,16 "(i]n rape cases, the testimony of [the] complainant must be considered 
and calibrated in its entirety, and not in its truncated portion or isolated.passages 
thereof The ttue meaning of answers to questions propounded to a witness is to 
be ascertained with due consideration of all the questions and answers given 
thereto. The whole impression or effect of what has been said or done must be 
considered, and not individual words or phrases alone. Facts imperfectly stated in 
answer to a question may be supplied or claiified by one's answer to other 
questions." 

The failure of the victims to shout for help or escape during the incidents 
does not undennine their credibility. It is not also fatal to the prosecution's case. 
"[NJo standard fonn of behavior can be anticipated of a rape victim following her 
defilement, particularly a $Hd who could not be expected to fully comprehend the 
ways of an adult. People :i\eact ~_:ntJy to emotional stress, ai1d rape victims are 
no differeilt from them."

17 /YVC~ 

13 fd. at 86. 
14 People v. Soriano, Sr.; 570 Phil. 115, 120 (2003). 
15 See TSN, September 10, 2007, p~ 9. 
16 6 l 6 Phil. 498, 513 (2009). 
17 People v. Crespo, 586 Phil. 542, 566 (2008). 
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Neither the delay in reporting the incidents to the proper authorities tainted 
the victims' credibility. For sure, there was no prompt revelation of what befell 
the victims. But "long silence and delay in reporting the crime of rape have not 
always been construed as indications of a false accusation." 18 "A rape charge 
becomes doubtful only when the delay in revealing its commission is 
unreasonable and unexplained.';19 Ir. the present case, appellant threatened the 
victims that he would kill them and their families if they would tell anyone of what 
he did to them. To our mind, this is a reasonable explanation for the delay. 

Regarding the findings ofDra. Valdez that her physical examination on the 
victims shows no evident injury, this Court had already ruled that ''a medical 
examination of the victim is not indispensable in a prosecution for rape inasmuch 
as the victim's testimony alone, if credible, is sufficient to convict the [accused] of 
th 

. .,20 
e cnme: 

Appellant denies being Cit the house. of "CCC" duri.ng the incidents. 
However, he failed to provide an account of his whereabouts such that it was 
physically impossible for him to have committed the crimes. Appellant's 
unsubstantiated denial must fail in light of the categoricai testimonies of the 
victims that it was he who moie3ted them. 

Notably, appellant's belabored attempt to reverse his conviction is 
essentiaily anchored on credibility. The general rule is that "this Court will not 
disturb the findings of the trial comt as to the credibility of witnesses, considering 
that it is in a better position to vbselVe their candor and behavior on the witness 
stand. "21 However, this principle ·does not .preclude a .reevaluatfon of the evid~nce 
to determine whether matei1al facts or circumstances have been overk)oked or 
misinterpreted b)rthe lnal court.22 -'c011sisterit with the p1incipl~'th[!t an appeal ir. ~-1 
criminal action opens the whq!e c~:ise for review, we shall no'"' determine whether 
the' evidence of the prosecuti_(m is sufficient to sustain the conviction of rhe 
appellant for qualified rape and statutory rape. 

Rape 1s conii1,~itted by having carnal knowledge of a 'voman vvith the use c:.-f 
force, threa! or intimidation or \vhen she is under 12 years of age or is demented. 
\\/here the victim is belovv 12 years old, the only subject of inquiry i~ whether 
''cafnal knovvledge" tc•ok place ... Carnal knowledge i~ "the act of a man having 
sexual intercourse or sexualbodily CDJ)llections with a woman'~.23 There must be 

pfO~=~al his pe~i~ .. touchi;d tl·ie lahias l1f the 'ictirns .ur sEd .into their fe1~~ 

18 P:ar,lc 1' .• Drtoc, 599: f'l<.11. 232, 2il) (2001;'). 
19 

· P.>op;'e v. Dom.ngo, 579 Ph ii. :2 54, :264 (21.iOg) 
20 p · B · 6. 9' Ph'l 103 3·1'7 nu·,.,) copte v. an:g, _ ~ _ , , .,_ -.. 
21 tJ<!opt'e ·/. Tnrmis 595 Phil. 589. 602 (2008). 
~1 r· 7,,, · · P I -77 ::>11·1· 4, .. ,. rii .-..,r., . ) 'Jur. ~.1 v . • enp e. ) _ 1 1 . ._, 'b<- v-· l8 . 
2

' See F£·up!c-t'. Bon, 444 Phii:57L 5.99 (2003). 



Decision 9 G.R. No. 208835 

organs and not merely stroked the external surface thereof, to produce a conviction 
of rape by sex~al intercourse.24 

''AAA" recounted the details on how the alleged rape was committed as 
follows: 

TI1e alleged rape committed on the first week of October 2001 (Criminal 
Case No. 07-CR-6765)-

xx xx 

Q: And what did he do after he made you lie down on the sofa? 
A: He went to get cooking oil and poured it on his penis and he 

undressed me and he·also poured cooking oil on my vagina. 

Q; After he placed oil (on] his penis and placed oil (on] your vagina, 
what did he do next? 

A: He rubbed his penis on my vagina.25 

The rape on the second week of October 2001 (Criminal Case No. 07-CR-
6766)-

xx xx 

Q: And after pulling down your pants and panty, what did he do next? 
A: Sir, he again placed cooking oil on his penis and [on] my vagina 

and he again rubbed.his penis into my vagina. 

xx xx 

Q: And did ·yo'u feel anything: when he rubbed his penis [o'n] your 
vagina? 

A: Yes, sir, it was quite pmnful.26 

Regarding the rape allegedly committed during the first week of September 
2001 (Criminal Case No. 07-CR..:6767) "BBB" narrated her horrifying experience 
as foilO\vs: ' · · . 

Q: 

A: 

So after Noel Bejim sat besidt~ you, did Nod Bejim do anything 

else? :ir. . h . 
Yes,s/~~·· 

2
' People v. Br10,~o. 600 Phil. :'i30, 54 l (?.009) .. 

25 TSN, September24, 2007, p. 6. · 
2
" id. at Hl-1 l. 

.'.'' 



Decision 10 G.R. No. 208835 

Q: What did he do? 
A: He pulled me and let me lie down on the sofa. 

Q: Was he able to make you lie down on the sofa? 
A: Yes, sir. 

Q: And when he was able to lay you down on the sofa, what did he do 
.,, ? 

next, 11 any. 
A: He lifted my skirt and ... 

Q: After he lifted your skirt, what did he do next, if any? 
A: He brought down my panty and he pulled down his clothes. 

Q: What clothes did he bring d0\:\111? 
A: Sir, his pants sir and his brief. 

Q: And after he brought down his pants and his brief~ what did Noel 
Bejim do next? 

A: He tried to insert his penis [into] my vagina. 

Q: Did you feel his penis [inside] your vagina? 
A: Yes, sir. 

Q: And was he able to insert his penis into your vagina? 
A: Sir, he just brushed it. 

xx xx 

Q: And what did you feel, if any, when he was brnshing his penis [on] 
your vagina? 

A: It was painful, sir. 

xx xx 

Q: So after rnbbing his penis h~to your vagina, what did he do next? 
A: When he saw my cousins, he immediately got up, stood up. 

xx xx 

Q: And when he stood up, what did he do next? 
A: He fixed his pants and his brief and he ran away.7

·
7 

The foregoing revelations of '"AA .. A.'' and "BBB" show that the evidence 
adduced by the prosecution did not conclusively establish the element of carnal 
knowledge. In the aforementioned cases, there is no categorical proof of entrance 
or introduction of appellant's male organ into the labia of the pudendum of 
"AAA." Neifaer is there evidence to show that appellant made an attempt to 
penetrate "AAA's" vagina. The prosecution~s evidence lacks definite detail,~ ~ 
regarding penile penetration. On the contrmy, '"AAA'' and "'BBB" stated th~vv·~ 

--------------·---·-- ----· 
D TSN .. September 17, 2007, pp J 8-19. 
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appellant merely "brushed or rubbed" his penis on their respective private organs. 
While "BBB" testified that appellant tt:ied to insert his penis into her vagina, she 
nevertheless failed to state for the record that there was the slightest penetration 
into it. \\i'hat is clear on record is that appellant merely brushed it. 

The Court held in People v. Butiong28 that ''the labia majora must be 
entered for rape ·to be consmrunated, and not merely for the penis to stroke the 
sutface of the female organ. Thus, a grazing of the surface of the female organ or 
touching the mons pubis of the pudendum is not sufficient to constitute 
consummated rape. Absent any showing of the slightest penetration of the female 
organ, i.e., touching of either the labia of the pudendum by the penis, there can be 
no consummated rape; at most, it can only be attempted rape, if not acts of 
lasciviousness." While "the mere touching of the external genitalia by the penis 
capable of consummating the sexual act is sufficient to constitute carnal 
knowledge,"29 "the act of touching should be m1derstood here as inherently prut of 
the entry of the penis into the labias of the female organ and not mere touching 
alone of the mons pubis or the pudemdum."30 Indeed, the grazing of the victims' 
private organ caused pain, but it cannot be presumed that carnal knowledge indeed 
took place by reason thereof As tlie Court held in People v. Brioso,31 "the Court 
is loath to convict an accused for rape solely on the basis of the pain experienced 
by the victim as a result of efforts to inse1t the penis into the vagina." 
Significa..ritly, from their own declaration following the public prosecutor's 
questioning, they suffered pains not because of appellant's attempt to insert his 
penis but because of the grazing of their vagina. 

Given the foregoing and since there is neither clear showing or direct proof 
of penile penetration or that appellant's penis made contact with the labias of the 
victims, which is an essential element of the crime of rape, we ·cannot sustain 
appellant's conviction for the crime of rape in Criminal Case Nos. 07-CR-6765; 
07-CR-6766; 07-CR-6768; 07-CR-·6769 and 07-CR-6770. 

However, appellant can be convicted of Acts of Lasciviousness under 
Article 336 of the Revised Penal Code (RPC) in relation to Section 5 of Republic 
Act (RA) No. 7610,32 which was the offense proved though he was charged with 
rape through sex:ual intercourse in relation to RA 7610, applying the variance 
doctrine under Section 4 in relation to Section 5 of Rule 120 of the Revised Ruley,# .-Jr 

28 675 Phil. 621, 630-631 (2011), citing People v. Campuhan, 385 Phil. 912, 921-922 (2000). 
29 People v. Campuhan, supra at 920. 
30 People v. Trayco, 612 Phil. 1140, 1158-1159 (2009) citing People v. Bali-Balita, 394 Phil. 790, 809 (2000). 
31 Supranote24. 
32 See People~·. Caoili, G.R. Nos. 196342 & 196848, August. 8, 2017. 
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of Criminal Procedure.33 The crime of Acts of Lasciviousness u11der Article 336 
of the RPC in relation to Section 5 of RA .. 7610, which was the offense proved is 
included in rape, the offense charged.34 

The essential elements of sexual abuse under Section S(b) of RA 7 610 are 
as follows: 

(l) The accused commits the act of sexual intercourse or lascivious 
conduct; 

(2) The said act is perfonned with a child exploited in prostitution 
or subjected to other sexual abuse; and, 

(3) The child, whether male or female, is below 18 years of age35 

On the other hand, the elements of Acts of Lasciviousness under Article 
336 of the RPC are as follows: 

(1) That the offender commits any act oflasciviousness or lewdness; 

(2) That it is done under any of the following circumstances: 

a) Through force, threat or intimidation; 

b) Where the offended party is deprived of reason or otherwise 
unconscious; 

c) By means of fraudulent machination or grave abuse of authority; 

d) \Vben the offended party is under twelve (12) years of age or is 
demented, even though none of the circumsumces mentioned 
above be present; and ~ ~ 

~~~-~~--~~~~~ 

33 
REVlSE[) RULES OF CRIMINAL PROCEDURE, Rul~ l 20, Sections 4 and 5. 

Section 4. Judgment in case <~f varianc:e herween a/legarion and proql - \.Vhen there is 
variance between the offense charge in the complaint or information and that proved, and the 
offense as charged is included in or necessarily includes the offense proved, the accused shall 
be convicted of the offense proved which is :ncluded in the offense charged, or of the offense 
charged which is included in the ofli:n;,e proved. 

Section 5. Whe'? an offense includes or is included in another. -- An ofli,r.se charged 
ne-;;cssarily includes the offense p~·oved wbfm some of the essential elements or ingrediC'nt~ of 
the former, as alleged in the complaint or information, constitute the latter. And an offonse 
charged is necessarily included in the offense proved, when the essential ingredi~nts of the 
fom1er constitute or form part of those con<;tituting the latter. 

34 People v. l.eonardo, 638 Phil. 161, l 1J8 ('.2010). 
35 Quimvci v. People, G.R. No. 214497, April 18, 2017. 
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(3) That the offended party is another person of either sex.36 

All the elements of acts of lasciviousness under Article 336 of the RPC and 
sexual abuse under Section 5(b) of RA 7 610 were sufficiently established in the 
afore-numbered cases. Specifically, appellant committed lasciviousness when he 
poured cooking oil on the victims' private organ and rubbed them with his penis. 
The victims were under 12 years of age as established by their respective birth 
certificate and therefore way below 18 years of age. They were subjected to 
"other sexual abuse" as required wider Section 5(b) of RA 7610. "A child is 
deemed subjected to 'other sexual abuse' when he or she indulges in lascivious 
conduct under the coercion or influence of any adult."37 There is coercion or 
influence when there is some fonn of compulsion equivalent to intimidation which 
subdues the free exercise of the offended party's free will.38 In the present cases, 
the victims were sexually abused as they were coerced, influenced, threatened and 
intimidated by appellant who was the helper of"CCC's" father. 

Based on the evidence. established, appellant can thus be held criminally 
liable of the crime of Acts of Lasciviousness under Article 336 of the RPC in 
relation to Section 5 ofRA7610. N 

On the alleged rape com.rnitted during the second week re>f October 2001 
(Criminal Case No. 07-CR-6769)-''CCC declared: 

;c ld. 

Q· And after your pa~ts were removed, what did Noel Bejim do next? 
A: He again raped me, sir. 

Q: What did he do? 
A: He again, tried to put hi"s oenis into my vagina.' 

Q: Did you feel his penis into your vagina? 
A: Yes, your Honor. 

' ' • r 

Q: And what happened wheri he was trying to insert his penis into 
your vagina? 

A: Sir it failed. 

Q: What do you mean it failed? 
A: It did not enter, it caunot enter. Hf was hard up inserting his penis. 

Q: Why? . ,40 A 
A: Because his penis 1s brn/~'# 

37 Ncr:arrete v. People, 542 Phil. 496, 51 J ·:2007). 
3

" Caballo v. Peupie. 7 i 0 Ph ii. 792, 805 (20 ! ) ). 
39 See Peoplt! v. Caoili, si.;prn note 32. 
40 TSN, September 10, 2007, µp. 14-15. 
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As to the rape allegedly committed in the last week of October 200 I 
(Criminal Case No. 07-CR-6770) "CCC's'' pertinent testimony is as follows: 

Q: And after he removed your clothes, what did he do next? 
A: He again tried to insert it [into] my vagina, sir. 

xx xx 

Q: Did you feel his penis in your vagina? 
A: Yes, your Honor. 

Q: What did you feel? 
A: He was trying to insert his penis into my vagina, your Honor and I 

felt pain. 

Q: What caused that pain': 
A: His penis is big.41 

Vit1e find no compelling reason why we should not apply our earlier 
ratiocination in Criminal Case Nos. 07-CR-6765, 07-CR-6766 and 07-CR-6767 to 
the incidents committed on ~'CCC" sometin1e in October 2001. bi Criminal Case 
No. 07-CR-6769, "CCC'' categorically testified that appellant failed to inse1t his 
penis into her vagina because it is big. Similarly, in Criminal Case No. 07-CR-
6770, "CCC" n~vealed that she felt pain when appellant was trying to insert his 
penis into her vagina because it is big. Significantly, howev~r, we could not 
discern from her testimony that there was penile penetration even only in the 
slightest degree. To conclude that there was penile penetration simply because 
they felt pain when appellant tried to insert his penis into her vagina is engaging in 
the realm of speculation. However,.-the medical examination on "CCC," though 
not indispensable in a prosecution for rape, shows no evident i~jurj. At this 
juncture, it must be stressed that in a criminal prosecution, each and every element 
of the crime, must be proved beyond reasonable doubt.. Judgment m'..lst never rest 
on speculation or suspicion, no matter how strong it is. "Courts cannot function to 
supply missing Jinks in the prosecution evidence which othenvise insuffi.ciently 
proves carnal knowledge. ''42 

. 

Relati\'e to the rape which allegedly occurred in the first week of 
September 2001 (Criminal Case No. 07-CR-6768) "CCC" related her ordeal as 
follows: 

Q: 

A: 

41 Id. at 16. 

In the year 2001 while you were in Grade Two, do you recali if 
Noel Bejim did anything to you? 

Yes, yoLtr Hon~~ 

&
2 Pecrlc v. E._r;an 432 Phil. 74, 90 (2002) citin;; P~6p!e v. 'f'amg .. 385 Phil. 1150 (2000). 

,,,,,., 
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Q: What did he do to you? 
A: He raped me, sir. · 

xx xx 

Q: So you said you were raped by Noei Bejim, how did he rape you, 
what did he do to you that you claim that he raped you? 

xx xx 

A: Sir, he [got] cooking oil, your Honor. 

Q: After he got cooking oil, what did he do with the cooking oil, if 
you noticed? 

A: He placed the cooking oil [on] my vagina and [on] his penis. 

xx xx 

Q: So after he removed x x x your pants and panty [and] while you 
were lying down on the sofa, what did Noel Bejim do next? 

A: He tried to put his penis [into] my vagina. 

Q: How did he try? 
A: He held his penis. 

Q: And what did he do with his penis? 
A: He insetted it [into] my vagina. 

Q:· Did his penis touch your vagina? 
A: No, your.Honor. 

Q: It did not·touch your vagina? 
A: His penis touched my vagina. 

Q: Now, you said he was trying to insert his penis into your vagina, 
what motion did he do, if any? 

A: He was hard up. 

Q: Did you feel his penis<) 
A: Yes, yoar Honor. 

Q: You felt it in your vagina? 
A: Yes, your Honor. 43 

"CCC' continued further in nan-ating the incident of rape allegedly 
committed in the first week of October 2001 (Criminal Case No. 07-CR-6771) as 

follows~~ 

43 TSK September 10, 2007, pp. 7-9. 
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Q: And after putting cooking oil [on] your vagina and [on] his penis, 
what did he do next? 

A: He tried again to put his penis [into] my vagina but he failed again. 

Q: Did you feel his penis into your vagina? 
A: Yes, sir. 

Q: Now, why did you say he failed? 
A: It was not inserted enough. 

Q: Do you know of any reason why it was not inserted enough into 
your vagina? 

A B 1. . . b" 44 : ecause us pems is ig. 

Based on the foregoing narration, the Court is convinced that in Criminal 
Case Nos. 07-CR-6768 and 07-CR-6771, there was a slight penetration on 
"CCC's" genitalia. "CCC'' positively testified that appellant's penis indeed 
touched her vagina. That appellant's penis was not inserted enough only indicates 
that he was able to penetrate her even partially. Anyway, complete penetration is 
not required to consummate the crime of rape. "Full penile penetration is not a 
consummating ingredient in the crime of rape. "45 Thus, from the testimonial 
account of "CCC," the Court could reasonably conclude that there was indeed 
carnal knowledge by appellant of the victim "CCC." We therefore sustain the CA 
in finding appellant guilty of statutory rape in Criminal Case Nos. 07-CR-6768 
and 07-CR-6771, the only elements of which are "(1) that the offender had carnal 
knowledge of a woman; and (2) that such woman is under 12 years of age or is 
demented. "46 

With the guilt beyond reasonable doubt of appellant of the crime of Acts of 
Lasciviousness under Article 336 of the RPC in relation to Section 5 of RA 7610 
in Criminal Case Nos. 07-CR-6765, 07-CR-6766, 07-CR-6767, 07-CR-6769 and 
07-CR-6770 and statutory rape in Criminal Case Nos. 07-CR-6768 and 07-CR-
6771, having been proven, we shall now determine the appropriate penalties 
imposable for each offense. 

Under Article 336 of the RPC, in relation to Section 5(b ), Article HI of Rfl.~ 
7610,47 the penalty for acts oflasciviousness when the victim is under 12 years of 
age is reclusion temporal in its medium period which has a range of fourteen (14) 
years, eight (8) months and one (1) day to seventeen (17) years and four (4) 
months. Applying the Jndete1minate Sentence Law, the mini.mum of_~~ 

•4 Id.ati3. 
45 Pecpte v. Barberas, 623 Phil. I 008, 1025 (2009). 
46 People v. Pamintuan, 7 i 0 Phii. 414 .. 427 (2013). 
47 

An Act Providing for Stronger Deterri:'nce and Special Protection Against Child Abuse, Exoloitation and 
Discrimination, and for Other Purposes. 
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indeterminate penalty shall be taken from the full range of the penalty next lower 
in degree i.e., reclusion temporal in its minimum period or from twelve (12) years 
and one (1) day to fourteen (14) years and eight (8) months. The maximum of the 
indeterminate penalty shall be taken from the proper penalty that could be 
imposed under the RPC for acts of lasciviousness which, there being no 
aggravating or mitigating circumstance in these cases, is the medium period of 
reclusion temporal medium which ranges from fifteen ( 15) years, six ( 6) months 
and twenty (20) days to sixteen (16) years, five (5) months and nine (9) days. 

In Criminal Case Nos. 07-CR-6768 and 07-CR-6771, the sentence of 
reclusion perpetua imposed upon appellant by the CA for the crime of statutory 
rape is in accordance with Article 266-B of the RPC, as amended, in relation to 
Section 5(b), Article III of RA 7610. Likewise proper are the awards of civil 
indemnity in the amount of Php75,000.00 and moral damages in the amount of 
Php75,000.00 for each count of rape. The award of exemplary damages in the 
amount of Php30,000.00 is increased to Php75,000.00 for each case. 

WHEREFORE, the appealed September 25, 2012 Decision of the Court 
of Appeals is AFFIRMED with modifications. Appellant Noel Bejim y Romero 
is found GUILTY of: 

1. Acts of Lasciviousness under Article 336 of the Revised Penal Code in 
relation to Section 5 of Republic Act No. 7610 in Criminal Case Nos. 07-CR-
6765, 07-CR-6766, 07-CR-6767, 07-CR-6769 and 07-CR-6770 and sentenced in 
each case to an indeterminate prison term of thirteen (13) years, nine (9) months 
and ten (10) days of reclusion temporal minimum, as minimum, to sixteen (16) 
years, five (5) months and nine (9) days of reclusion temporal medium, as 
maximum. In addition, appellant is ordered to pay the victims the amounts of 
Php20,000.00 as civil indemnity, Php15,000.00 as moral damages, Php15,000.00 
as exemplary damages, and Php15,000.00 as fine, for each count of acts of 
lasciviousness. 

2. Statutory Rape in Criminal Case Nos. 07-CR-6768 and 07-CR-6771 
and sentenced to suffer the penalty of reclusion perpetua for each count and 
ordered to pay the offended party the amounts of Php75,000.00 as civil indemnity, 
Php75,000.00 as moral damages and Php75,000.00 as exemplary damages for 
each count of rape. 

Appellant is ORDERED to pay the offended parties interest on all 
damages awarded at the legal rate of 6% per annum from the date of finality of 
this judgment until fully paid.~#( 
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SO ORDERED. 

\VE CONCUR: 

h~4'~-; 
4'~o C. DEL CAST~LO 

Associate Justice 

MARIA LOURDES P.A. SERENO 
ChiefJustice 
Chairperson 

i~~h~ 
TERESITA .J. LEONARDO·· DE CASTRO 

Associate Justice 

~ NOEL ZTIJAM 
As Ji <stice 

CERTIFICATION 

Pursuant to Sectkm 13, Article VIII of the Constitutior. and the Division 
Chairperson's Attestation, I certif~/ that the conclusions in the above Decision had 
been reached in consultation before the case was assigned to the writer of the 
opinion of the Court's Division. 

MARIA LOlJRJJES P., A. SERENO 
ChiefJustice 

• 


